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EDITORIAL — 


W. P, A. LAWYER PROJECTS 


EW JERSEY BAR ASSOCIATION has a unique W. P. A. project which 

has disbursed $250,000 to needy lawyers in 21 months. It has completed 
annotations for the Workmen’s Compensation Act, and the annotating of other 
statutes is in progress. The Association contributed $1500, and the projects 
have provided 9743 man-weeks of employment. One project, about to be started, 
is an economic survey of the legal profession in New Jersey. 


The American Bar Association’s Committee on Professional Economics has 
urged local surveys in various states and cities to get the facts regarding such 
questions as over-crowding, earnings of lawyers, amount of business available, 
and the possibilities of developing new fields for legal service. 


The New Jersey experiment is most significant. A lot is being said about 
the economic condition of lawyers everywhere, but bar organizations lack funds to 
make surveys or to tackle the problem in a practical way. In our own state 
one hears about lawyers seeking, and sometimes finding, work in P. W. A. 
and W. P. A. projects on tasks for which they are not fitted physically. The 
Bar has not, as a whole, looked with much favor on the spending of public 
money on such projects, or encouraging the growth of bureaucratic government, 
realizing, no doubt, that once a public agency is established it is almost impos- 
sible to end it. ; 


It is extremely doubtful whether the legal profession in California is in such 
straits that it would encourage a project on the lines of the New Jersey experiment. 
Perhaps expressions of opinion from members of our own Bar may help to clarify 
the situation. THe BuLLetin will be pleased to print suitable comments on the 
subject. 
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CONSTITUTIONAL AMENDMENT FOR 
REVISION OF APPELLATE COURT STRUCTURE 


HE plan long-considered by the Committee on the Administration of Justice, and 

sponsored by the State Bar of California, is now before the Legislature for its 
action. The lawyers of the entire state are, or should be, familiar with the Bill’s 
provisions, for the plan was fully discussed in the last two State Bar conventions, 
published in the proceedings of the convention and otherwise extensively publicized. 
However, because of the importance of the Bill and to stress the fact that the Legis- 
lature is expected to take action upon it in the near future, a concise summary of 
its provisions are printed below. 


The Los Angeles Bar Association Board of Trustees has given its endorsement 
of the proposed amendment. 


Assembly Constitutional Amendment No. 32 introduced under the sponsor- 
ship of 79 Assemblymen, provides for a complete revision of the appellate court 
structure. The major changes (the sections referred to in patentheses are those 
in Article VI of the Constitution) : 


(1) THE SUPREME COURT 


(a) The Supreme Court remains as now constituted with a Chief Justice 
and six associates. It can act only through a majority of the Justices, depart- 
ments being abolished. (Sec. 2.) 


(b) All original appellate jurisdiction, except in criminal cases where the 
death penalty has been imposed, is taken from the Supreme Court and vested 
in the District Courts of Appeal. (Secs. 4, 4b.) 


(c) The right to issue all original writs is still retained by the Supreme 
Court, but it has the right in granting an alternative writ to make it returnable 
before itself or any District Court of Appeal or Superior Court of the State. 
It is contemplated that the Supreme Court should consider only a very few 
original writs in the first instance, the great majority being heard by the District 
Court of Appeal. (Sec. 4.) 


(d) The Supreme Court retains its existing power on its own motion to 
order any case pending before and undetermined by a District Court of Appeal, 
to be transferred to it for decision. (Sec. 4c.) 


(e) The Supreme Court has power to grant a hearing after decision by the 
District Court of Appeal, as under present practice, but it has power in any 
individual case to extend the time in which to consider and grant or deny such 
hearing from time to time, not to exceed ten days at any one time and not ex- 
ceeding thirty additional days. (Sec. 4c.) 


(f{) The Supreme Court, in denying a hearing, may modify the order of the 
appellate court or strike any portion of its opinion. (Sec. 4c.) 


(g) The court has power to hear and determine any question of law cer- 
tified to it by either the District Court of Appeal or the appellate department 
of the Superior Court, but may in its discretion refuse to pass on such questions 
so certified to it. (Secs. 4c, 5.) 
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(h) The amendment also gives the court such other jurisdiction as is con- 
ferred upon it by the Constitution. (Sec. 4.) 


(2) DISTRICT COURTS OF APPEAL 


(a) Each division of the District Courts of Appeal shall consist of not less 
than three nor more than five justices as fixed by the Legislature. Three justices 
only are to hear and determine causes and pass on petitions for rehearing. The 
Legislature has the power within the constitutional number, to increase or de- 
crease the membership of any division, or to add an entire division to any 
district. (Sec. 4a.) 


(b) Until the Legislature acts, the courts of appeal shall consist in the first 
district, of two divisions, one of four justices, and the other of three justices; 
in the second district, of three divisions of four justices each; in the third 
district, of one division of three justices; in the fourth district, of one division 
of four justices. The tenure of office of the incumbent justices of the District 
Court of Appeal and the territorial limits of the present districts will be un- 
affected by the amendment. (Sec. 4a.) 


(c) The District Courts of Appeal may certify questions of law to the 
Supreme Court. (Sec. 4c.) 


(d) The Chairman of the Judicial Council may assign a justice of one dis- 
trict or division to sit temporarily in another district or division, and may create 
by assignment a temporary new division. Also, he may assign justices of the 
Court of Appeals to sit as justices pro tempore of the Supreme Court, but is 
prohibited from assigning any judge of the Superior Court or other inferior court 
to sit as a justice pro tempore of a District Court of Appeal or of the Supreme 
Court. (Sec. la.) 


(e) Causes pending before any division of a District Court of Appeal, and 
not submitted for decision, by order of the Chairman of the Judicial Council may 
be transferred, for hearing and decision, to another division, either of the same 
court or of another District Court of Appeal. The present provision provides for 
such transfer of pending cases, by the Supreme Court. (Secs. la, 4c.) 


(3) GENERAL PROVISIONS 


(a) The right of reasonable oral argument is declared. (Sec. 4d.) 


(b) The appellate departments of the Superior Court may, before decision 
in any pending case, all judges of the court concurring, certify questions of law 
to the Supreme Court. (Sec. 5.) 


(c) The Legislature retains the power to fix the salaries of the justices of 
the several courts but is prohibited from diminishing salaries during term of 
office. (Sec. 17.) 


(d) The Supreme Court and District Courts of Appeal are given control over 
their own employees, to employ them and fix their duties and salaries. (Sec. 21.) 
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JUNIOR BARRISTERS’ RADIO PROGRAMS 


UNIOR BARRISTER GORDON FILES has furnished the Bark BULLETIN 
with the following interesting outline of the Junior Bar Radio program for 
April, and the speakers for May: 


The Los Angeles Bar Association’s regular weekly radio program, which 
was commenced some years ago, is being continued this year under the direction 
of the Speakers Committee of the Junior Barristers. The program is broadcast 
every Saturday from 7 to 7:15 p. m., over Station KFAC. Interviews and 
informal talks are given by members of the Bar Association dealing with the 
activities of the Association and with legal problems generally for the information 
of the public. 


The current program is as follows: 


April 8—John Morrow, interviewed by Judd Downing, on the subject of 
Joint TENANCY. 
April 15—Lee Paul on ForeiGn Osjects 1n Foop Propucts. 


April 22—Allen Ashburn on THe Pustic INFORMATION WoRK OF THE Bar 
ASSOCIATION. 


April 29—Henry Bodkin on Ricuts or PoLicE OFFICERS AND THE POWER 
TO ARREST. 


May 6—Harold W. Schweitzer. 

May 13—Maurice J. Hindin. 

May 20—John H. Nutt. 

May 27—Arnold D. Alpert. 
(The subjects for the May broadcasts will be announced later in 
the daily legal newspapers. ) 


Although these programs are prepared chiefly for the information of laymen, 
they are also of interest to law students and to attorneys, particularly those 
members of the Bar who are interested in the public relations work of the 
Association. 





THE BULLETIN WANTS ARTICLES 


As bar publications go, The Bulletin is, we believe, fairly good. 
But it could be immeasurably improved if members of the Association 
would take a more active interest in it. It could be made a forum 
of discussion with many contributors. For months The Bulletin has 
carried a standing request to members to contribute articles, but it has 
brought very few responses. The task of producing a monthly pub- 
lication that will contain interesting and helpful reading matter is not 
an easy one, and it usually falls upon a small committee. We know 
there are hundreds of members of the Association who can write 
interestingly and instructively for lawyers. We have not entirely 
given up hope that some of them will do so. 


THE BULLETIN COMMITTEE. 
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CONTEMPT BILLS PENDING BEFORE 
LEGISLATURE 


HE BULLETIN presents, for the information of members of the Associa- 

tion, digests of seven bills concerning contempt of court now pending before 
the Legislature at Sacramento. The Board of Trustees of the Los Angeles 
Bar Association has gone on record as disapproving these bills, and has so advised 
the members of the Legislature from Los Angeles County, as well as the State 
Bar Board of Governors. 


(1) Assembly Bill No. 497 


This proposes to amend Section 1218 of the Code of Civil Procedure. It 
adds the right of a jury trial, changes the maximum penalty from $500.00 to 
$100.00, leaves the maximum term of imprisonment five days, but provides that 
the judgment must be either fine or imprisonment and may not be both, as now 
provided by law, and adds the provision that if a person found guilty of contempt 
elects to serve a money fine by a jail sentence, the time served in no event can 
exceed five days. 


(2) Assembly Bill No. 1024 


Proposes to amend Section 1217 of the Code of Civil Procedure so as to 
strike out the provisions which direct the Court, Judge or Justice to proceed to 
investigate the charge, and provides that when the alleged contemnor has been 
brought up or appeared, the Court, Judge or Justice must: 

“inform the accused of the charge. The accused may thereupon demur 

to the accusation or plead either guilty or not guilty. In the latter 

case, the cause shall thereupon be set for trial before a jury unless a 

jury trial is specifically waived by the accused. All further proceedings 

shall be the same as in any other criminal cause.” 


By the same bill it is proposed to change from $500.00, the present maximum 
amount of any fine in contempt cases, to the sum of $50.00 in Courts other than 
Justice Courts, and that the present maximum of $100.00, applicable to Justice 
Courts, shall be changed to $10.00, and further to provide that in no case 
shall the imprisonment exceed one day. 


(3) Assembly Bill No. 1025 


This proposes to amend Sections 11 and 166 of the Penal Code, relating 
to contempt of court and, if adopted, would provide that the punishment would 
be a fine not exceeding $50.00 or imprisonment not exceeding five days. Sub- 
section 7 of Section 166 of the Penal Code, which makes punishable as a mis- 
demeanor and contempt of court: 


“The publication of a false or grossly inaccurate report of the proceed- 
ings of any Court” 


is expressly stricken out. This proposed amendment, would add to Section 166 
of the Penal Code the following provision: 
“Any prosecution pursuant to this section is a bar to a prosecution 
pursuant to the Code of Civil Procedure, and a prosecution pursuant to 
the Code of Civil Procedure is a bar to a prosecution pursuant to this 
section.” 
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(4) Assembly Bill No. 562 


This proposes to amend Section 1211 of the Code of Civil Procedure, by 
striking out the portions thereof which authorize a Court in the case of a direct 
contempt, that is, one in the immediate view and presence of the Court, to 
punish summarily, and provides: 

“the person charged with the contempt shall be tried on such charge 

before a judge other than the judge before whom the contempt is 

committed. Upon the hearing, the case shall be held upon an affidavit 
setting out the facts alleged to constitute the contempt and the answer of 

the person charged with the contempt and upon whatever evidence 

may be adduced in conformity with the rules governing criminal trials.” 


(5) Senate Bill No. 1219 
Sections 8 and 9 of this Bill are the only sections which relate to contempt: 

“Sec. 8. In all cases where a person shall be charged with indirect 
contempt, the accused shall enjoy: 

(a) The rights as to admission to bail that are accorded to persons 
accused of crime, 

(b) The right to be notified of the accusation and a reasonable time 
to make a defense; provided the alleged contempt is not, committed in 
the immediate view or presence of the court, 

(c) Upon demand, the right to speedy and public trial by an im- 
partial jury of the judicial district wherein the contempt shall have been 
committed, and 

(d) The right to file with the court a demand for the retirement 
of the judge sitting in the proceeding, if the contempt arises from an 
attack occurred otherwise than in open court, Upon the filing of any 
such demand the judge shall thereupon proceed no further, but another 
judge shall be designated by the presiding judge of said court. The 
demand shall be filed prior to the hearing in the contempt proceeding. 

Sec. 9. Punishment for a contempt specified in section 9, may be 
by fine, not exceeding $100, or by imprisonment not exceeding fifteen 
days, in the jail of the county where the court is sitting, or both, in the 
discretion of the court. Where a person is committed to jail for the 
nonpayment of such a fine, he must be discharged at the expiration of 
fifteen days; but where he is also committed for a definite time, the 
fifteen days must be computed from the expiration of the definite time.” 


(6) Assembly Constitutional Amendment No. 36 
This proposes to amend Section 9 of Article I of the State Constitution, 
such portion of the proposed amendment as would be of interest to our Com- 
mittee reading as follows: 
“No speech or publication reflecting upon or concerning any court, 
or officer thereof, shall be treated or punished as a contempt of such 
court unless made in the immediate presence of such court, while in 
session and in such a manner as to actually interfere with its pro- 
ceedings.” 


(7) Assembly Constitutional Amendment No. 35 
This proposes a new section to be known as Section 27 to Article I of 
the State Constitution, reading as follows: 
“The provisions of this article for the protection of the rights 
of the accused in criminal cases shall apply to those accused of contempt 
of court. The courts have no powers outside of the powers granted 
by the Constitution and statutes. The Legislature may place any limita- 
tions it may desire upon the powers of the courts to punish for contempt.” 
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WHEN IS A DIVORCE NOT A DIVORCE? 


By Francis D. Tappaan, of the Los Angeles Bar 


(Mr. Tappaan’s article on the above subject, in question and answer radio interview 
form, asks and answers so many queries put to members of the California Bar almost 
daily, that The Bulletin prints it in the belief that it will assist other members and 
perhaps save their time in research.) 


Q. WHEN IS A DIVORCE NOT A DIVORCE? 


A. Generally, when it is procured in a legal jurisdiction other than Cali- 
fornia by a resident of this State. I refer to the so-called Reno and Mexico 
divorces, as examples. 


Q. Are such divorces of any validity? 


A. Of the fifty or more people that you probably know or have read of 
who have obtained Reno or Mexican divorces, not two of them have decrees that 
are worth the paper they are written on, and those who have remarried are not 
legally married anywhere but in Reno or Mexico, if there, and are in addition 
guilty of bigamy and subject to prosecution and punishment under the penal 
statutes of the State of California, if they are living here. 


Q. Why are these Reno and Mexican divorces not good, legal divorces? 


A. Because I believe that if people who are about to get those kind of 
foreign divorces understood why they are invalid and the posssible civil and 
criminal consequences of relying upon them as actual, legal divorces, our own 
courts would hear and judge their cases instead. 


You can only get a divorce in the state or country where you live. I don't 
mean where you happen to be sleeping and eating, but where you have your 
home, where you earn your livelihood, where you honestly and sincerely intend 
to live. We lawyers call this your bona fide domicile. 


And if you go through the bare legal motions of securing a divorce in some 
state or country where you are temporarily residing and your real home is else- 
where, you might just as well save yourself the time and expense, for upon your 
return to your real home you are just as securely married as ever. 


These are strong and unequivocal statements, I know, but I mean them. If 
you incline to be a doubting Thomas, go to the County Law Library and read 
Broder v. Broder, 122 California Appellate Reports, page 296, or Andrews v. 
Andrews, decided by the highest court in the United States, the Supreme Court, 
188 United States Reports, page 31. The latter is as sad and sexy as a Donald 
Henderson Clarke novel. Indeed, if these cases are read by anyone who has ever 
been a party to a Reno divorce, they will very likely provide a definite shock. 


The facts involved in the Broden case are those which you and I know are 
typical of 99% of the Reno and Mexican divorces. We will call the parties A 
and B, the latter being the wife. A and B were married and resided in New 
York State. A deserted B in 1924 and came to California and after an in- 
effectual attempt to secure a divorce here, went to Nevada in 1927, started divorce 
proceedings there in 1928, after staying there a little over three months, then 
returned to Los Angeles and engaged in business. A returned to Nevada in June 
at the solicitation of his attorney to procure the decree of divorce, and then came 
back to Los Angeles two days after the decree was granted and never went back 
to Nevada. A thought that ended the marriage, that B no longer had any claim 
upon him, but later B, the wife, obtained a decree here for separate maintenance 
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with a money allowance, and A’s so-called Nevada divorce was about as useful 
as a silk umbrella in a cloud-burst. The California Judge wrote in his opinion 
that the mere recital of these facts concerning A’s Nevada residence was sufficient 
to show that A was not a bona fide resident of Nevada, and as a consequence 
the decree of divorce obtained was invalid. The U. S. Supreme Court has said 
that such divorces amount to the perpetration of a fraud upon the courts. 


I don’t mean to say that you cannot change your domicile or home. You 
can. You can even change it to Reno or Mexico or somewhere else, but you 
have to do it in good faith. If you honestly move there, a divorce there is good. 
But you know, as well as I, that none of the people we know or have heard of 
who have gone to Reno for a divorce ever did move there. On the contrary, 
they quite boldly, even jokingly, admitted that they did not move there. 


©. How about the people who, after getting one of these invalid divorces 
outside of California, come back here to their homes and remarry? Are they 
legally remarried ? 


A. No. A person who is already married cannot remarry anyone else. If 
the divorce is invalid, the party is still married and any attempted remarriage is 
void. This means that legally the attempted remarriage is no marriage at all. 
And that reminds me of a case I was once familiar with where a husband had 
obtained a divorce in Nevada on a simulated residence there for that purpose, 
came back to California and remarried. After living a number of years with 
his second wife, he died. Upon the distribution of his estate, believe it or 
not, the second wife found that she was entitled to none of his property, which 
was all given to his first wife, who was still legally his wife. The second so- 
called wife received only a share in the earnings of the two during the time 
that she lived with the deceased husband. 


Q. What about the validity of Mexican divorces granted where the laws 
of the Mexican state do not require any residence there? 


A. Such divorces are even less valid than divorces obtained in other States 
of the Union upon simulated residence. In the first place the full faith and 
credit clause of the United States Constitution does not require that we recognize 
divorces in foreign countries. Furthermore, if the party securing the divorce 
does not even reside in the foreign country granting the divorce but lives rather 
in California, California will not recognize any divorce nominally granted in 
that country. In the case of Ryder v. Ryder, 2 California Appellate Reports, 
Second Series, page 427, our own court has decided that a Méxican mail order 
divorce, even consented to by the other spouse, is invalid. The Court said: 
“A decree of divorce rendered by any jurisdiction in which neither of the parties 
have domicile is not entitled to full faith and credit and will not be recognized 
and enforced in California.” The reason for this rule is sound. The citizens of 
the State of California are to be governed by the laws of that State, and to 
recognize the validity of Mexican mail order divorces, state control of its own 
citizens over their marriage relations would be destroyed. 


Q. If these remarriages after an invalid divorce are void, and do not amount 
to legal remarriages at all, what is the status of any children born of such void 
remarriages ? 

A. At common law, the children of illegal or void marriages were il- 
legitimate. The harshness of this rule, however, has been relieved in California 
by statute that says in effect that children born of void marriages are legitimate. 
I don’t need to repeat all the disadvantages of illegitimacy. The child, who 
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has no voice in the matter whatsoever, should be and is protected now at all 
events. It is his life and his rights which are affected, so why should the sins 
of his parents be irrevocably visited upon him? It is the parties to the invalid 
divorce and subsequent void remarriages who are penalized and not their in- 
nocent children. There are no illegitimate children; just illegitimate parents. 


Q. What is bigamy in the legal sense? 


A. Every person having a husband or wife living, who marries any other 
person, is guilty of bigamy. It is also provided that where a marriage is de- 
clared void or is dissolved by divorce that the parties to such marriage are free 
to marry again. It follows therefore that a party to a void Reno or Mexican 
divorce cannot marry again without being a bigamist and thus being subject to 
prosecution under our criminal statutes. In fact there are many such prose- 
cutions and convictions in the records of our courts. And any person who has 
secured a divorce by mail from Mexico or upon simulated residence in Nevada 
or some other State, should read People of the State of California v. Hartman, 
130 California Reports, page 487, or People v. Priestly, 17 California Appellate 
Reports, page 171, and discover for themselves just how serious and uncom- 
fortable the results of such void divorces and remarriages can be if the District 
Attorney’s office or some dissatisfied wife or husband decides to press criminal 
charges. 


©. But where the party to the void divorce honestly believes the divorce 
is a good divorce and that he is no longer married, then he cannot be guilty of 
bigamy upon an attempted remarriage, can he? 


A. At first blush you might think that you were right, and undoubtedly 
many people believe that as long as they act in good faith in remarrying, no 
charge of bigamy can be upheld. This belief is entirely erroneously, however. 
Ignorance of the law is not a legal excuse and if a Reno or Mexican divorce is 
void in law and a party to such divorce attempts to remarry, the law presumes 
that when that party remarried he knew that he was not legally divorced in the 
first instance. The criminal statutes of this State in effect make the parties 
to a divorce who desire to remarry self-insurers as to the legality of the divorce. 
This is the law in England and is the law in nearly every State of the Union, 
including California. If your home is in California, the only divorces that can 
be relied upon absolutely are those granted by a court of this State. 


Q. Why, then, do divorce-seekers ever go to Reno or Mexico for their 
divorces ? 


A. That’s rather hard to answer. Possibly because some have read the ad- 
vertisements of Reno or Mexican attorneys, entirely overlooking the implica- 
tions cast upon these lawyers who should not ethically advertise, but do; others 
may have an aversion for airing their domestic troubles locally, and others may 
simply have no grounds or reason for a divorce but want one anyway. But there 
really is no valid, logical reason why divorces should be sought in Reno or 
Mexico rather than here. 


Q. If someone who lived in California were to ask advice as to the ad- 
visability of going to Reno or Mexico or elsewhere for divorce, what would be 
the answer? 


A. To stay at home and get the divorce, if you must have one; even if 
you have to tell the truth in a court here; even if it does take longer than in 
certain other places. 
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WHAT OTHERS ARE SAYING ABOUT LAWYERS 


OCIALIZATION of the law is threatened, says former president of Wis- 
consin State Bar, unless the Bar progresses in fact-finding technique and 


lessens the cost of litigation. . . . Los Angeles County now has a population 
of 2,785,000. We may soon rank a courthouse. . . . Philadelphia Bar 
leader urges preceptor system among aspirants for admission as solution for 
problem of overcrowded bar. . . . More lawyers will be employed by 


Uncle Sam in 1939, it is said, under the President’s budget requirements, in 
various agencies and departments, but they must have had several years’ 
experience. . . . St. John’s University School of Law, Brooklyn, has initiated 
a campaign to have each issue of every law review published by a law school 
devote a chapter to “The Public and the Lawyer,” to “create and foster a 
spirit of true understanding between the public and the Bar,” and urging every 
bar association to communicate with the Dean of every law school in its area 
to that end. . . . Wisconsin Bar Association has established a “Placement 
Bureau,” where applications by attorneys, some just out of law school, and 
others men of experience, may file applications for placement in law offices 
or government legal work. No charge is made to the applicant. 
Philadelphia Bar’s “The Shingle,” offers some pertinent remarks on too many 
laws, which might be heeded in California. It says: “It has been said, and 
not without some justification, that one of the favorite pastimes of the members 
of legislatures of this country is the passing of innumerable laws, far too many 
of which are enacted without adequate thought or proper consideration, and 
that nothing is done on the other hand to amend or remove from the statute 
books many obsolete acts. The statement that the United States is a nation 
of law-breakers may perhaps find an explanation in the existence of the foregoing 
condition.” 
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FRIENDS OF HUNTINGTON LIBRARY 


T A recent meeting of the Los Angeles Bar Association, Frank J. Hogan, 
President of the American Bar, spoke of the prevalent public criticism of 
attorneys. He voiced the belief, however, that much of this criticism was unjusti- 
fied and that the leaders of the Bar in each locality were doing a great deal in an 
unselfish and altruistic way to promote the well-being and general happiness of 
the particular community in which they live. 


President Hogan could, and he perhaps did, find inspiration for his view in 
the work being done by lawyers in the founding, and in the formulation of the 
policies and in the planning of the activities, of a new non-profit organization 
known as “Friends of the Huntington Library.” 


Although membership in the “Friends” organization is by no means confined 
to representatives of the legal profession, the latter have played a large part in 
making this splendid cultural and artistic plan a reality. Mr. Hogan, himself, is 
one of the directors, and Mr. Henry O. Wheeler, member of the Los Angeles 
Bar Association, is president of the newly formed society. 


The membership of the Board of Directors includes Allen Chickering, San 
Francisco; Henry W. O’Melveny and Edward D. Lyman, Los Angeles. Other 
members include Homer D. Crotty, William W. Clary, Fred Williamson, and 
Henry Wagner, of Los Angeles. 


Through this organization, invitations have been extended to leading patrons 
of the Arts throughout the world to become sponsors of the Henry E. Huntington 
Library and Art Gallery. It is hoped, in this way, to increase the circle of those 
who can and will take an informed interest in this unusual institution, and to 
enlarge the scope of the services furnished by the Library, the Art Gallery, and 
the Botanical Gardens. The latter aim will be materially aided by the organ- 
ization through the securing of funds for the acquisition of books, manuscripts, 
pictures, prints, works of art, and rare plants. 


These funds, secured through annual contributions from members, sub- 
scribers and patrons, will be further used for the promotion of exhibitions and 
the enlargement of the publication program, but will not be used for operating 
and maintenance expense, according to the plans announced by the new group. 


That busy members of the legal profession are giving much of their time 
and resources to the promotion of such a plan of community betterment reflects, 
and should reflect, unusual credit upon the whole Los Angeles Bar, and the 
activities referred to should meet with wholehearted appreciation and cooperation 
of our Los Angeles Bar Association. 
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A Request to Members of the Los Angeles 


Bar Association: 


HE PROGRAM COMMITTEE desires to make 

the monthly meetings of the members both in- 
structive and entertaining. It will make every effort 
to procure speakers of prominence and ability to dis- 
cuss subjects of the greatest interest to lawyers. 


Should any member of the Association have 
knowledge of the anticipated visit to Los Angeles of 
someone of national or state prominence, who might 
be available as speaker at a monthly meeting, it will 
be appreciated if he will promptly call the chairman 
of the Program Committee. 

The active co-operation of members in this respect 
will greatly assist the Committee in its efforts to make 
the monthly meetings of increasing benefit ‘to all 
members of the Bar of this county. 

GEORGE M. BRESLIN, 


Telephone, Chairman, Program Committee. 
MUtual 3151. Citizens National Bank Bldg. 
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BILL PENDING TO PROHIBIT 
DISCRIMINATION IN SELECTION OF LAWYERS 


HE bill introduced by Senator Sheppard of Texas, seeking to prohibit alleged 

discrimination in the appointment of attorneys to positions in the Federal legal 
service, has stirred up a lot of interest. It is said that 15,000 copies of the Bill 
have been requested by individuals in all parts of the country. Charges are made 
that certain government officials are inclined to disregard graduates of lesser 
known law schools, in selecting attorneys for government service, and that it has 
become not so much a question of ability as the school from which the applicant 
graduated. 


The bill provides, no applicant shall be discriminated against because he has 
not graduated from a particular law school, or has not graduated from a law school 
which is of a particular class, or who has not had college training in addition to 
law school training, or who acquired his legal training in a law office. Supporters 
of the Bill point out that under practice, the present Secretary of State, and the 
Chairman of the Senate Judiciary Committee, would be ineligible to hold an 
$1800 a year law clerkship. 
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TRIAL CLINIC — FUTURE PROGRAMS 


HE trial clinic conducted by the Association’s special committee on Law 
Lectures, and recently concluded, proved to be a very popular and interesting 
experiment in the review of procedural law. The committee sought to discover 
by trial and error the best method of review and discussion of adjective law. 
The program which was followed, comprising four evening sessions, disclosed 
some weak points which can be corrected, and many advantages of the clinical 


method will be used in future programs. 


It has been decided to offer a more comprehensive trial clinic next fall, 
covering the various steps in a civil case, from the filing of complaint to entry 
or remittitur, including trial tactics and evidentiary matters. The purpose will 
be to treat important procedural points by appropriate motion, question, objection, 
argument, and so on. The subject matter will be prepared in scrip form after 
thorough research on each point. The commentator-judge will expound and 
comment upon the law and trial tactics. It will be very helpful to the com- 
mittee if members of the bar will send in suggestions and criticisms with 
reference to the work of the trial clinic just completed, as well as to those con- 


templated. 


The committee and registrants appreciate the efficient and tireless effort 
of Maurice Saeta as manager of the clinic, and to Byron C. Hanna, Allen Ash- 
burn, Oscar O. Collins and Hubert Morrow as judge-commentators. The 
generous co-operation and able assistance of Everett B. Laybourne, Carol G. 
Wynn, Jack Hardy, Kenneth Chantry, Ray Stanbury and Philip C. Sterry, as par- 
ticipating attorneys, added greatly to the success of the undertaking. The 
number of bar members who registered for the clinic was 153. To Harry J. 
McClean, chairman of the committee in charge of the clinic, .is largely due its 


success. 


The committee will continue the lectures inaugurated a year ago, on sub- 
stantive law. The course will be so arranged as to avoid conflict with the clinic. 
Courses in constitutional law and labor legislation are under consideration at 
this time and will be offered as soon as arrangements are complete. Harry J. 


McClean is chairman of the general committee. 


The clinic and lectures next fall will be under the immediate direction of the 


following subcommittee : 


David Tannenbaum, chairman; Maurice Saeta, Joseph Musgrove, George 
W. Dryer, Lester W. Roth, Dave F. Smith, Stevens Fargo. 
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THE STRUGGLE FOR TIDELAND OIL 


By Donald H. Ford, of the Los Angeles Bar* 


y August, 1937, the Senate of the United States voted favorably on a bill en- 
titled “Joint Resolution to the Establishment of Title of the United States to 
Certain Submerged Lands Containing Petroleum Deposits,” being S. J. R. 
No. 208.! 


The resolution contains numerous “recitals” calling attention to the de- 
creasing petroleum reserves of the United States; to the large petroleum deposits 
underlying the submerged lands along the coast between the low water mark 
and the three-mile limit; to the ownership asserted by the United States to 
such submerged lands; to the threatened removal of oil from these lands; and 
to the necessity for immediate action to preserve this reserve. The Attorney 
General of the United States is instructed, through speedy and appropriate 
proceedings, to assert, maintain and establish the title and possession of the 
United States to these coastal lands and all the oil underlying the same. Pro- 
vision is specifically made for bringing suit in the name of the United States. 


In February, 1938, the Committee on the Judiciary of the House of Repre- 
sentatives conducted a three-day hearing on the joint resolution.? At this hear- 
ing a most vigorous and united opposition to the measure was presented by 
representatives of the Gulf states, Texas, Louisiana, Mississippi and Florida.* 
The chief spokesman in protest was the Honorable James V. Allred, then Gov- 
ernor of Texas. California, the state most likely to suffer the greatest imme- 
diate harm as a consequence of the resolution, surprisingly enough sent no dele- 
gation to the hearing and filed no official protest. In fact, the committee was 
presented with the rather amazing phenomenon of a California congressman 
actively supporting the proposed resolution.* 


Due perhaps to the effect of the vigorous opposition on the part of the 
Gulf states, and to the indifference of California,® the resolution, when it came 
from the committee, was amended so as to refer only to the submerged lands 
abutting the State of California. In the last minute closing of the 75th Congress, 
the resolution was not brought to the floor of the house. The proposal, however, 
has not been dropped. It is again being vigorously pressed in both houses.® 


The purpose of this paper is an examination of the question of title and 
ownership to the submerged lands in question. No attempt will be made to 
restrict the paper to California tidelands. It is apparent that if, as a result 
of the resolution, the United States acquires ownership of California tideland 
oil, the same result will soon follow as to the tideland oil of the other states, 
with the possible exception of Texas. 





*Acknowledgment is made to Mr. Eugene Overton of the Los Angeles Bar, for his 
most valuable suggestions and criticisms. 

1This resolution is frequently referred to as the “Nye” resolution. 

2See report of committee on the Judiciary, House of Representatives, entitled, “Title 
to Submerged Oil Lands,” Serial 16, February 23, 24 and 25, 1938. 

3See note 2. 

4Report of committee, supra, p. 107. Apparently the representative was motivated 
by political purposes. 

5Report No. 209, Independent Petroleum Association of America. 

6In addition to the Nye resolution, the House now has under consideration resolutions 
by Congressman Sam Hobbs of Alabama and Congressman O’Connor of Montana. The 
Nye and O’Connor resolutions will probably affect all coastal states. The Hobbs reso- 
lution applies in its present form, only to California. 
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THE PROPERTY INTERESTS INVOLVED 


To attempt to evaluate the property interests at stake is but idle speculation. 
The most conservative estimate of value, however, considering the United States 
as a whole, will be very large. Obviously, no one today has any information 
as to the number and extent of oil deposits in the areas in question. Probably 
more “tideland” oil fields have been discovered in California than in other states. 
Undoubtedly Texas is a close second. One estimate of the potential production 
of but one California submerged oil field is 400,000,000 barrels of oil.? Texas 
has already leased more than 120,000 acres of submerged lands in the Gulf area.* 

The consequence of the proposed resolution is not to be measured solely in 
terms of the value of the oil deposits. If the United States owns the submerged 
coastal waters within the three-mile limit for the purpose of ascertaining do- 
minion over the oil deposits therein, it must follow that it owns the submerged 
lands for every other purpose. It is not improbable, for example, that there 
are valuable minerals in the coastal area other than oil that may be reached by 
tunneling from the water’s edge.® 


THE QUESTION OF STATE RIGHTS 


There is also raised because of the resolution, a question of encroachment 
on state rights, for despite any declaration of ownership by the United States 


7Report of Committee, supra, p. 29. 

8Report of Committee, supra, Tables, pp. 143-157. 

*Such has proved the case in England. The Queen v. Keyn, 2 Exchequer Division, 
English Law Reports, 63 (1876) reports a controversy arising as to ownership of a 
mine under tidelands. 
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that may appear in the resolution, it must be admitted that the historical view 
in this country has been that the areas involved were the property of the indi- 
vidual maritime states. This view may have been predicated on an erroneous 
principle, but nevertheless it is well established. Consequently, the resolution 
raises again the old controversy of state rights. 


DEFINITION OF TERMS 


An examination of the question of ownership of the lands in question 
requires at the outset a definition of the term “tidelands.” ‘“Tidelands” has 
at least two well understood usages. One use of the word is descriptive of that 
limited area of land which is alternately covered and left dry by the ordinary flux 
and reflux of the tides.‘° Another usage of the word, common frequently to oil 
men, is descriptive of the off-shore area that can be drilled for oil either by the 
construction of piers in the ocean itself or by the means of “‘whipstocking” and 
“slant drilling” from the water’s edge. Thus, when reference is made to tide- 
land drilling, a much greater area is generally referred to than the narrow strip 
that is measured by the daily ebb and flow of the tide. 

This usage of the word is by no means restricted to oil operations. The 
cases are full of references to tideland which, to have meaning at all, must refer 
to the broader definition. 

This article is not concerned with the narrow belt of land alternately covered 
and left dry by the tides. The area under examination is the area that extends 
from the low watermark as far out as the sovereignty of the nation lies. 


I. POSSIBLE THEORIES OF OWNERSHIP OF LAND BELOW TIDEWATER 


Three alternative theories exist as to the ownership of land below tidewater. 
They are: Ownership by the United States, ownership by the several maritime 
states, and ownership by the first appropriator. Quite a reasonable argument 
can be made for each proposition. Before examining any of these theories a 
few observations as to the background of the question are warranted. 


Background of Ownership of Land Below Tidewater.™ 


The ownership of land bordering the coast of a country and below tidewater, 
has been the subject of much theoretical discussion by students of International 
Law. For a large part the discussions have been purely abstract. Com- 
paratively few cases have considered the question. Oppenheim, in his book 
“International Law” (4th Ed. 1928), outlines the schools of thought as follows :!* 

“The maritime belt is that part of the sea which, in contradistinction 

to the open sea, is under the sway of the littoral States. Many writers 

maintain that such sway is sovereignty, that the maritime belt is a part 

of the territory of the littoral State, and that the territorial supremacy of 

the latter extends over its coast waters. Whereas it is nowadays uni- 

versally recognized that the open sea cannot be State property, such part 

of the sea as makes the coast waters would, according to the oipnion of 

these writers, actually be the State property of the littoral States, al- 

though foreign States thave a right of innocent passage for their mer- 
chantmen through the coast waters. 


On the other hand, many writers of great authority emphatically 
deny the territorial character of the maritime belt, and concede to the 
littoral States, in the interest of the safety of the coast, only certain 
powers of control, jurisdiction, police and the like, but not sovereignty.” 
10Century Dictionary, p. 6331. 


11For obvious reasons, this discussion does no more than scratch the surface. 
12P_ 394. 
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Apparently this controversy was started by Grotius in his work, “De Jure 
Belli et Pacis,’ published in 1609. Grotius expressed the opinion that while 
no right could be acquired to the exclusive possession of the ocean, an exclusive 
right of jurisdiction might be acquired in respect of particular portions of the 
sea adjoining the territory of individual states. 


It should be noted of Grotius’ concept that he distinguishes between pos- 
session and jurisdiction. Around this distinction most of the controversy has 
arisen. Apparently there is a unanimity of opinion of all writers that the 
littoral state has certain special rights in the maritime belt. One school of 
thought is that a maritime extension of frontier or belt of water is necessary for 
the defense and security of the adjacent state and for this particular purpose 
a dominion over the maritime belt is granted. This comes within Grotius’ 
jurisdiction argument. Followers of this school deny to a state any greater 
rights in the maritime belt. The other view not only recognizes jurisdiction but 
also gives the littoral state a property ownership. 


Any number of authorities can be marshalled for either side of this contro- 
versy. The case of The Queen v. Keyn,™ perhaps the leading case on the sub- 
ject, presents an exhaustive analysis of both sides of the, question and the 
majority opinion adopts as the true rule the theory that the littoral state has 
jurisdiction only over the maritime belt and not ownership. 


The case arose from the arrest of a German Master for manslaughter resulting 
from negligence in handling his ship, which negligence resulted in ramming an 
English vessel and killing a person thereon. The act occurred within a maritime 
league of the English coast. The majority of the court ruled that no English 
Court had jurisdiction to try such a case on the theory that the rights that 
England had in the maritime belt were defensive only and did not give sufficient 
ownership to vest jurisdiction for such an action. 


It is interesting to note that Parliament subsequently passed : 


“In consequence of this decision the Territorial Waters Jurisdiction 
Act of 1878 (41 and 42 Vict. C. 73) which would seem to adopt the 
opinion of the minority judges. The preamble to this important statute 
declares that ‘the rightful jurisdiction of Her Majesty, her heirs and suc- 
cessors extends and has always extended over the open seas adjacent to 
the coast of the United Kingdom, and of all other parts of Her Majesty’s 
dominion to such a distance as is necessary for the defense and security 
of such dominions’ and ‘it is expedient that all offenses committed on the 
open sea within a certain distance of the coasts of the United Kingdom 
and of all other parts of Her Majesty’s dominions, by whomsoever com- 
mitted, should be dealt with according to law.’ ”’'* 


Under the above statute, jurisdiction of such offenses was given to the 
admiralty, and for the purpose of the statute the territorial sovereignty was deemed 
to be the open sea within one marine league of the coast measured from low 
water.15 


132 Exchequer Division, Law Reports, 63-239 (1876). See also Gann v. The Company 
of Free Fishers and Dredgers of Whitstable, 13 Week. Rep. 589, 11 H. L. Cas. 192, 20 
ChE aA wk. EG BN. Sa ee LE. N.S. 150. Cher. X& 16); Tie. cost 
involved the right of the grantee from the Crown of certain oyster beds, below low water 
mark, to collect anchorage dues. It was held that anchorage was a part of the right 
of navigation and a grantee of soil below navigable water takes subject to the public 
right of navigation. 

14Scott, Cases on International Law, p. 243. 

15See Scott, supra, p. 243. 
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A fair commentary on this statute would seem to be that it does more than 
give a court jurisdiction to try a type of case. It does not, on its face at least, 
purport to establish the proposition of ownership. 


Closely connected with the controversy above set forth are two allied questions 
raising the breadth of this maritime belt and the point from which it is to be 
measured. The line is sometimes started from high water, sometimes from 
low water, and sometimes from the depth the water ceases to be navigable.1® 
The trend and majority of opinion seems to favor the low watermark. 


The breadth of the line also is a matter of controversy. Albercius Gentilis 
extends the belt for 100 miles; Baldus & Bodinus to 60 miles. Loccenius put it 
at two days’ sail, another writer puts it as far as can be seen from shore 
(about 14 miles) and Valin states it should be as far as bottom can be found 
with a lead-line.17 The most followed measurement is that based on Bynkershoek 
as elaborated in De Dominio Maris.'§ 


“I should think, therefore, that the possession of a maritime belt 
ought to be regarded as extending just as far as it can be held in sub- 
jection to the mainland; for in that way, although it is not navigated 
perpetually, still the possession acquired by law is properly defended and 
maintained, for there can be no question that he possesses a thing con- 
tinuously who so holds it that another can not hold it against his will. 
Hence we do not concede ownership of a maritime belt any farther out 


16Oppenheim, International Law, 4th Ed. p. 516. 
17The Queen v. Keyn, 2 Exchequer Division, 63, 176 (1876). 
18Second Ed., Chap. 2, p. 1744. Taken from Dickinson, Law of Nations, p. 346. 
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than it can be ruled from the land, and yet we do concede it that far, 
for there can be no reason for saying that the sea which is under some 
one man’s command and control is any less his than a ditch in his terri- 
tory. 

Wherefore on the whole it seems a better rule that the control of 
the land (over the sea) extends as far as cannon will carry; for that is 
as far as we seem to have both command and possession. I am speaking, 
however, of our times, in which we use these engines of war; otherwise 
I should have to say in general terms that the control from the land 
ends where the power of men’s weapons end (potestatem terrae finiri, 
ubi finitur armorum vis), for it is this, as we have said, that guarantees 
possession.” (Magoffin’s translation. ) 


Obviously Bynkershoek’s basis of determination, which was roughly three 
maritime miles, if followed to its logical conclusion, would increase the width 
of the belt as the range of cannon increases. However, three maritime miles have 
become the most popular width. It is the accepted width in the United States 
and England. This is reflected in a treaty between the United States and 
England, signed at Washington January 23, 1934,!® which redds in part: 


“Article 1. The High Contracting Parties declare that it is their 
firm intention to uphold the principle that three marine miles extending 
from the coast line outward and measured from low-water mark con- 
stitutes the proper limits of territorial waters.” 


The above discussion illustrates the controversies existing as to the nature 
of the right of a littoral state in the maritime belt and in the breadth thereof. 
An attempt has been made to reach an international accord on these questions. 
This attempt apparently has not been successful. A proposed codification adopts 
the theory of property interest. The portion of the proposal dealing with 
theory of right in the sea is as follows: 


“Draft provisionally approved by the Conference on Codification of 
International Law. The Hague, 1930.”?° 


“Article 1. The territory of a State includes a belt of sea described 
in this Convention as territorial sea. 

Sovereignty over this belt is exercised subject to the conditions pre- 
scribed by the present Convention and the other rules of International 
Law. 

Article 2. The territory of a coastal State includes also the air space 
above the territorial sea, as well as the bed of the sea, and the subsoil.” 


Hudson, in his “Cases on International Law” in discussing The Hague 
Conference, states that it was impossible to reach an agreement on the territorial 
sea. Replies to a questionnaire issued in preparation of the conference showed 
also a lack of agreement as to breadth of territorial water. The majority fixed 
it at three nautical miles, others claimed a greater breadth, none a lesser. Some 


> 


proposed an increase, Sweden to 4 miles, Italy to 6, Portugal to 18 miles.?!~ 


1943 U. S. Statutes at Large 1761. 

20Quoted from Hudson “Cases on International Law,” 2nd Ed., 1936, p. 401. 

21Hudson, supra, p. 401. It is interesting to note that Texas claims 10% miles. 
See Report of Committee of House, supra, p. 67. 


22The principle of contiguous headlands also should not be overlooked in any con- 
sideration of tidelands. Briefly the rule is: 
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Without attempting to reach any conclusion as to which theory of right in 
the maritime belt will ultimately be accepted by the nations of the world, we will 
proceed with this memorandum giving consideration to the results that seem 
logically to follow from the adoption of either theory. 


Il. THE EFFECT OF THE ADOPTION OF THE NON-PROPERTY THEORY 


It would seem that if the non-property theory were adopted it would follow 
that neither the maritime states nor the United States would have any pro- 
prietary right to any oil under the maritime belt and that title to such lands could 
only be acquired by occupation. This raises the query if a littoral property owner 




















“The rule is one of universal recognition, that a bay, strait, sound or arm of 
the sea, lying wholly within the domain of a sovereign, and admitting no ingress 
from the ocean, except by a channel between contiguous headlands which he can 
command with his cannon on either side, is the subject of territorial dominion.” 
Mahler v. Transportation Co., 35 N. Y. 352, 355. 

“The limits of the right of a nation to control the fisheries on its seacoasts, 
and in the bays and arms of the sea within its territory, have never been 
placed at less than a marine league from the coast on the open sea; and bays 
wholly within the territory of a nation, the headlands of which are not more than 
two marine leagues, or six geographical miles, apart, have always been regarded 
as a part of the territory of the nation in which they lie. Proceedings of the 
Halifax Commission of 1877, under the Treaty of Washington of May 8, 1871, Execu- 
tive Document No. 89, 45th Congress, 2d session, Ho. Reps., pp. 120, 121, 166.” 
Manchester v. Commonwealth of Massachusetts, 139 U. S. 240, 258, 35 Law Ed. 159, 
164 (1890). 

“Bays within the territory of a single state, but exceeding two marine leagues 
in width at the entrance, have been considered territorial in a number of in- 
stances.” (Citing specific examples.) Dickinson, Law of Nations, note p. 365. 
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drilled wells into the maritime belt, would such an act constitute sufficient occu- 
pation to acquire title? Apparently a mine shaft would be so considered.” 


Assuming such an act constituted appropriation, which it is submitted it 
would, to whom would the title to the property run, to the individual who drilled 
the well, or to the state of which he is the subject? In The Queen v. Keyn,*4 
it was urged that the Prince of Wales as a littoral owner acquired title by 
mining under the ocean as occupier thereof. 


It would seem that if land which belonged to no nation were occupied by 
an individual, that this individual would acquire the title, subject of course, to 
his obligations to his sovereign. Otherwise there would be presented the novel 
situation of title being acquired by the occupation of an individual which title 
did not inure to him but to another. This, if followed, should operate to defeat 
the acquisition of any title. In other words, if one is to acquire title by occu- 
pation, it seems as a part of the acquisition, that title can only be acquired by 
the occupier or his principal and none other. 


The argument might be suggested that such occupation is in the nature of 
adverse possession, which, as it generally does not apply to the sovereign,”® gives 
the adverse occupier no title as against the sovereign. Such an argument is 
premised on ownership by the sovereign which under the assumed facts is lacking. 


III. THE EFFECT OF THE ADOPTION OF THE PROPERTY THEORY 


The property theory, as we have seen, involved the combination of jurisdiction 
and ownership in the maritime belt.2® It is important to keep these separate and 
distinct concepts clearly in mind, for if the Federal Government has any hope 
to build a case it undoubtedly will be on the theory that while the state has 
the jurisdiction, the jus publicum, the Federal Government has the ownership, the 
jus privatum.”* 

At this point it may be of value to point out that these two distinct rights 
were early recognized in the United States decisions. See particularly Martin v. 
W addell.*8 This recognition was based on what the courts conceived to be the 
common law of England. In 1876 the English Court in The Queen v. Keyn,™ 
held that there had never been a private right in the land below tidewater. 
The effect of this decision on the concept of the common law of England held 
by our courts is of course conjectural. It is apparent, however, that the idea 
of a jus privatum and jus publicum has had definite recognition in American 
jurisprudence. 

Keeping the jus privatum and the jus publicum in mind, the nature of the 
title held is of importance. The authorities are numerous that title to land 
below tidewater is held in trust for the people. Typical of the whole are the 
following : 

“The right of property in tide waters, and in the soil and shores 
thereof, is prima facie vested in the king, to a great extent at least, as 

the representative of the public. To such an extent, that to the rights 

of navigation and fishery he has no other claim than such as he has as 


23See The Queen v. Keyn, 2 Exchequer Division, Law Reports, p. 63, 156 (1876). 
24See note 23. 
25Gibson v. Chauteau, 80 U. S. 92, 20 L. Ed. 534 (1871). 
26See discussion, supra, under heading “Background of Ownership of Land Below 
Tidewater.” ; ; é : 
27This “split fee” theory was emphatically rejected in a recent California case, Long 
Beach v. Marshall, 11 Cal. (2d) 609 (1938). 
2816 Peters 366, 10 L. Ed. 997 (1842). 
292 Exchequer Division, Law Reports, 63 (1876). 
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protector, guardian or trustee of the common and public rights. Hence 
the King has no authority, and since Magna Charta, has never had, to 
obstruct navigation, or to grant an exclusive right of fishing in an arm 
of the sea. The King’s property in the sea, tide rivers, creeks, etc., is 
aptly compared by Lord Hale to the ownership of lords of manors in the 
common waste lands of the manor.’’° 


“By the common law, both the title and the dominion of the sea, 
and of rivers and arms of the sea, where the tide ebbs and flows, and 
of all the lands below high water mark, within the jurisdiction of the 
Crown of England, are in the King. Such waters, and the lands which 
they cover, either at all times, or at least when the tide is in, are incapable 
of ordinary and private occupation, cultivation and improvement; and 
their natural and primary uses are public in their nature, for highways 
of navigation and commerce, domestic and foreign, and for the purpose 
of fishing by all the King’s subjects. Therefore the title, jus privatum, 
in such lands, as of waste and unoccupied lands, belongs to the King 
as the sovereign; and the dominion thereof jus publicum, is vested in 
him as the representative of the nation and for the public benefit.” 


With these preliminary remarks as a background, the United States au- 
thorities will be traced. 


IV. TIDEWATERS OF THE UNITED STATES 


(1) The tidewaters of the 13 original states. 


A lengthy and exhaustive analysis of the tidewaters of the colonies and 
original states is to be found in Chively v. Bowlby.®* It is sufficient here to say 
that after the revolution each colony was in effect a separate nation loosely allied 
with the other colonies, under the Articles of Confederation. Each, as a separate 
and distinct sovereign, acquired all the rights of the Crown of England to the 
tidelands. When the Constitution was adopted in 1789, each state surrendered 
to the Federal Government the right to control interstate and foreign commerce. 
This represented in no sense a grant of the land below tidewater to the United 
States. 


Consequently, if the present question involved oil under tidewater of one 
of the 13 original states, it would seem to be unquestioned but that the Federal 
Government would have no right therein.** 

(2) The tidewaters of states created from Federal owned areas. 


It has been frequently said that as a new state is admitted into the Union 
with the same rights as the original states, the new states have the same rights 


as the original states in their tidewaters.** 


30Angell, Law of Tide Waters, p. 23-24. 

31Shively v. Bowlby, 152 U. S. 1, 38 L. Ed. 331, 336 (1893). It is to be noted from 
the above language that the trust is limited to the jus publicum. 

32152 U. S. 1, 38 L. Ed. 331 (1893). 

33Some of the proponents of the Nye resolution insist that the Federal Government 
has the superior right even as to these waters. Note some of the theories suggested 
in the conclusion, infra. 

34Pollard v. Hogan, 3 How. 212, 11 L. Ed. 565 (1845); Shively v. Bowlby, 152 U. S. 
1, 38 L. Ed. 331 (1893); Borax Consolidated v. City of Los Angeles, 296 U. S. 10, 80 
L. Ed. 9 (1935); United States v. Utah, 283 U. S. 64, 75 L. Ed. 844 (1930); Mumford 
v. Wardwell, 73 U. S. 423, 18 L. Ed. 756 (1867). 

Apparently the first case on the question is Pollard v. Hogan, supra. The reasoning 
of that decision was: When Georgia ceded the territory of Alabama to the United 
States, the deed of cession provided that a state should ultimately be formed, which 
state should be admitted into the Union “on an equal footing with the original states 
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The most recent expression of the Supreme Court on this question is to be 
found in Borax Consolidated v. City of Los Angeles, where the court said: 
“The soils under tidewaters within the original states were reserved 
to them respectively, and the states since admitted to the Union have the 
same sovereignty and jurisdiction in relation to such lands within their 


235 


borders as the original states possessed. 


In view of the settled principle that a new state owns its tidelands, the 
question becomes important—are the courts referring to the jus publicum only, 
or are they also referring to the jus privatum? 


It is well settled that when a state was a territory the lands therein, in- 
cluding the tidelands, belonged to the Federal Government.*® With the notable 
exception of Texas,®* when a state was admitted into the Union, the public 
lands in the state remained the property of the Federal Government. 


The statute admitting California into the Union is typical of the whole. 
It reads in part :*8 
“An act for admission of the State of California into the Union. 
Preamble: (Recites that a constitution has been presented by the 
people of California, which on examination showed a republican form of 
government. ) 


“Sec. 1. Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress Assembled, that the State 
of California shall be one, and is hereby declared to be one, of the United 
States of America, and admitted into the Union on an equal footing with 
the original States in all respects whatever. 


Sec. 2. . . . (States that California shall have two representa- 
tives until census is taken. ) 


Sec. 3. And be it further enacted, that the said State of California 
is admitted into the Union upon the express condition that the people 
ot said State, through their legislature or otherwise, shall never inter- 
fere with the primary disposal of lands within its limits, and shall pass 
no law and do no act whereby the title of the United States to, and right 
to dispose of the same, shall be impaired or questioned; and that they 
shall never lay any tax or assessment of any description whatsoever 
upon the public domain of the United States 


in all respects whatever.” (11 L. Ed. 565, 570.) Therefore when admitted, Alabama 
succeeded to all of the rights of sovereignty that Georgia had possessed, which included 
ownership of the tidelands. (11 L. Ed. 567, 571). It might be argued from this 
analysis that the rule of equality of states is dependent upon the determination of whether 
the particular state was, like Alabama, a portion of territory ceded to the national 
government by one of the original thirteen colonies. The later cases clearly indicate 
that the rule of equality of states is not dependent upon such a factual circumstance. 
The point was specifically raised and rejected in I/Ilinois Central Railroad Co. v. Ilhnois, 
146 U. S. 387, 36 L. Ed. 1018, at 1036 (1892). 

For additional authority on the doctrine of equality of states, see Coyle v. Smith, 
221 U. S. 559, 55 L. Ed. 853, 858, 860, 863 (1910); Withers v. Buckley, 61 U. S. 84, 15 
L. Ed. 816, 820 (1857); Escanaba etc. Trans. Co. v. Chicago, 107 U. S. 678, 27 L. Eda. 
442, 447 (1882); Huse v. Glover, 119 U. S. 543, 30 L. Ed. 487, 489 (1886); Sands v. 
Manistee River Improvement Co., 123 U. S. 288 31 L. Ed. 149, 152 (1887); and 
Willamette Iron Bridge Co. v. Hatch, 125 U. S. 1, 31 L. Ed. 629, 632 (1887). 

35206 U. S. 10, 80 L. Ed. 9, 14 (1935). 

36See note 39. 

37U. S. Statutes at Large, Vol. 9, p. 108, Twenty-ninth Congress, Session I. 
38Thirty-first Congress, Session I, Chapter L. (50). 
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The proposition is established that during the period that a state was a 
territory the Federal Government could, if it desired, grant a proprietary in- 
terest in tidelands or lands under navigable rivers.*® #° 


(3) Federal cases involving tidelands. 


Controversies involving land below tidewater have been frequent. Of these 
many cases, two have unusual significance and can well be said to be the 
leading cases in tideland law. But one of these two cases involves the right to 
use the soil underlying tidewater.4! Hence some of the generalization found in 
the other case may be discounted to a degree on the grounds of dictum. This 
dictum, however, as it has been repeated in so many subsequent cases and has 
been stated so frequently to be the governing rule of law, has acquired, perhaps 
by its sheer repetition, a venerable status. 


The two cases are Martin v. The Lessee of Waddell, 16 Peters 366, 
10 L. Ed. 997 (1842) and Pollard v. Hogan, 3 How, 210, 11 L. Ed. 565 (1845). 


In Martin v. The Lessee of Waddell, supra, plaintiff, a grantee of the State 
of New Jersey, brought an ejectment action against defendant, seeking to try title to 
100 acres of land in Raritan Bay, New Jersey. Defendant based title on a 
grant by King Charles II of England, to his brother, the Duke of York, who 
in turn conveyed the property to the proprietors of East Jersey, who thereafter 
conveyed the property to defendant. Title of plaintiff was predicated upon legisla- 
tion of the State of New Jersey whereby land covered by water could be set 
aside by the commissioner for the purpose of planting and growing oysters 
thereon, reserving in the state, such rights as might be judged necessary for the 
public accommodation. Plaintiff was the lessee from the state of one of these 
areas so set apart. 


The case ultimately reached the Supreme Court of the United States. The 
court divided on the decision. The majority held that the grant to the Duke 
of York was not a grant of absolute ownership in the tidelands, but a grant 
subject to the common law, and ruled that the “jura regalia’ remained in the 
tidelands and were held in the same manner and for the same purposes as the 
navigable waters of England and the soil beneath them. As a consequence, when 
the people of New Jersey took possession of the reins of government, and took 
into their own hands the powers of sovereignty, the prerogatives and regalities 
which theretofore had belonged in the English Crown and Parliament, became 
vested in the State of New Jersey. 

Two judges filed a most vigorous and logical dissent. In summary, their 
view was: 

The power which may be exercised by the sovereignty of the state is the 
jus regium. That is, the right of regulating, improving and securing the same 


39Brewer-Elliott Oil & Gas Co. v. United States, 260 U. S. 77, 67 L. Ed. 140 (1922). 

40As a principle of the comity of nations and also because of the Treaty of Guadalupe 
Hidalgo the Federal Government recognizes any grant of tidelands made by Spain or 
Mexico prior to the occupation of California by the United States Army. 

Borax Consolidated v. City of Los Angeles, 296 U. S. 10, 80 L. Ed. 9 (1935) ; 

Knight v. United Land Association, 142 U. S. 161, 35 L. Ed. 974 (1891) ; Mumford 

v. Wardwell, 73 U. S. 423, 18 L. Ed. 756 (1867). 

41In the case of Mumford v. Wardwell, 73 U. S. 423, 18 L. Ed. 756 (1867), the court 
specifically commented that the land in controversy was below the natural high water 
mark. The same was true in Knight v. United Land Association, 142 U. S. 161, 35 
L. Ed. 974 (1891) and in Den v. The Jersey Co., 15 How. 426, 14 L. Ed. 757 (1853). 
See also Spalding v. United States, 17 Fed. Supp. 957 (D. C. S. D. Calif., 1937), affirmed 
97 F. (2d) 697 (C. C. A. 9th-1938). Certiorari denied, 83 L. Ed. (Adv. Sheet) 90, and 
Helvering v. Bankline Oil Co. 303 U. S. 362, 82 L. Ed. 897 (1937). These two cases 
involve the right of the Federal Government to tax lessees of state-owned tide and sub- 
merged lands. 
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for the benefit of each citizen. The sovereign cannot, therefore, make a direct 
and absolute grant of the waters of the state, divesting its citizens of a common 
right. That title to lands under navigable water must be held subject to certain 
public rights, cannot be denied. The public rights are navigation, passing and 
re-passing and the right to fish for floating fish. But here the question is not 
the right to the use of the water, but to the land below the water. For the 
purpose of navigation, the water is like a public highway on land. If land over 
which there is a public highway is conveyed, the soil passes, subject to that 
use, but the owner retains all the rights and benefits of the soil, that may not 
impede or interfere with the use as a public highway. Should a coal mine be 
discovered under the highway, it would belong to the owner of the soil and he 
might use it, preserving unimpaired the public highway. So with respect to 
an oyster bed, which is local and is attached to the soil. It is not the water over 
the bed that is claimed; that is common to the public; but the use of the soil 
by the owner which is consistent with the public right, is reserved to the owner. 
The right of the King of England in the sea is a double right, a right of juris- 
diction, which he ordinarily exercises by his admiral, and the right of property or 
ownership. At the common law the King may dispose of his proprietary right, 
subject of course to the public right. The King does not hold his proprietary 
right as trustee any more than he does dry land. Hence; the grant to the 
Duke of York was good as to the proprietary ownership of the King and 
therefore defendant’s title to the oyster beds was superior to that of plaintiff. 
If this is not true, how then can the State of New Jersey, if the King held 
this land only in trust and inalienable as private property, discharge this trust 
and dispose of the right to private persons ?* 


This dual ownership of the sovereign is recognized in a later decision of the 
Supreme Court. Note the following language in Shively v. Bowlby:* 


“By the common law, both the title and the dominion of the sea, 
and of rivers and arms of the sea, where the tide ebbs and flows, and 
of all the lands below high water mark, within the jurisdiction of the 
Crown of England, are in the King. Such waters, and the lands which 
they cover, either at all times, or at least when the tide is in, are incapable 
of ordinary and private occupation, cultivation and improvement; and 
their natural and primary uses are public in their nature, for highways 
of navigation and commerce, domestic and foreign, and for the purpose 
of fishing by all the King’s subjects. Therefore the title, jus privatum, 
in such lands, as of waste and unoccupied lands, belongs to the King 
as the sovereign; and the dominion thereof jus publicum, is vested in 
him as the representative of the nation and for the public benefit.” 


The most logical argument in behalf of federal ownership would seem to 
follow along the line of reasoning of the dissenting Justices in the Martin case, 
supra. As previously pointed out,** with the exception of Texas, the Federal 
Government retained the public lands when the states, other than the thirteen 
original states, were admitted into the union. Under the dissenting opinion, 
the proprietary right in the tidelands, the jus privatum would remain in the 
United States. And as the oil in the soil beneath these waters and the removal 
thereof need not, if properly conducted, interfere with navigation or fishing, 


42The logic of the dissenting opinion is most persuasive. It is submitted that the 
majority is supported more by expediency than by reason. 
43152 U. S. 1, p. 11, 38 L. Ed. 331, p. 336 (1893). 
44See note 37 supra, and the text to which it refers. 
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it would be the property of the Federal Government.*® Obviously, insofar 
as Texas is concerned, such an argument would be a boomerang to the claim 
of federal ownership, inasmuch as the Federal Government has not acquired the 
jus privatum in the lands of the State of Texas. 


The first case that required the Supreme Court “to draw the line that 
separates the sovereignty and jurisdiction of the government of the Union, and 
the State governments’’*® on the question of the tidelands in Pollard v. Hogan.** 
This was an action of ejectment brought to recover a certain lot in the City 
of Mobile, Alabama. This land was originally the subject of a Spanish grant 
made by the Governor of Florida in 1807. The land was situated along the 
west side of the Mobile River and in the grant was bounded by the east side of 
the river. Plaintiff relied upon a patent from the United States dated 1836. 
Defendants were in possession and claimed under the Spanish grant. De- 
fendants introduced evidence that between 1819 and 1823 the land in question 
was covered by the Mobile River at high tide and that conditions were the 
same in 1807. Alabama became a state in 1819. Plaintiff contended that the 
United States derived title from Spain to the land in question, thereby suc- 
ceeding to the rights of the King of Spain, and that under the laws of Spain 
the rights of a subject could not extend beyond the high water of a navigable 
river without an express grant, and that when Alabama was admitted to the. 
Union, the United States reserved all public lands in Alabama. Hence, plaintiff 
argued, the patent was good. 


The Supreme Court reviewed the history of Alabama: The territory com- 
prising Alabama was ceded to the United States by the State of Georgia in 
1802. The deed of cession stipulated that all of the lands in the territory ceded, 
not reserved or appropriated, should be considered a common fund for the use 
and benefit of the United States and that the territory should ultimately form 
a state to be admitted into the Union with the same privileges and on an equal 
footing with the original states. It was concluded by the court that “when the 
United States accepted the cession of the territory, they took upon themselves the 
trust to hold the municipal eminent domain for the new States and to invest them 
with it, to the same extent, in all respects, that it was held by the States ceding 
the territories.”*8 Thus it was held that when Alabama was admitted into the 
Union, she succeeded to all the rights of sovereignty, jurisdiction and eminent 
domain which Georgia possessed at the date of the cession, except so far as the 
right was diminished by the public lands remaining in the United States, for the 
temporary purposes provided in the deed of cession. The treaty of 1819 with 
Spain, according to the court, did not alter the situation. Spain’s claim to Ala- 
bama was a matter of controversy. The United States had never recognized the 
claim and all the treaty accomplished was to settle a controversy. Hence, no title 
could be predicated on a Spanish grant. 


The court concluded with the following remarks concerning tideland owner- 
ship :*9 
“This right of eminent domain over the shores and the soils under 
the navigable waters, for all municipal purposes, belongs exclusively to 
the States within their respective territorial jurisdictions, and they,, and 


45This “split fee” theory was emphatically rejected in a recent California case, 
Long Beach v. Marshall, 11 Cal. (2d) 609 (1938). 


463 How. 210, 11 L. Ed. 565, p. 569 (1845). 
473 How. 210, 11 L. Ed. 565, (1845). 

483 How. 210, 11 L. Ed. 565, 570. 

493 How. 210, 11 L. Ed. 565, 574. 
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they only, have the constitutional power to exercise it. To give to the 

United States the right to transfer to a citizen the title to the shores 

and the soils under the navigable waters, would be placing in their hands 

a weapon which might be wielded greatly to the injury of State 

sovereignty, and deprived the States of the power to exercise a numerous 
. and important class of police powers. 


By the preceding course of reasoning we have arrived at these 
general conclusions: First. The shores of navigable waters, and the 
soils under them, were not granted by the Constitution to the United 
States, but were reserved to the States respectively. Second. The new 
States have the same rights, sovereignty, and jurisdiction over this sub- 
ject as the original states. Third. The right of the United States to the 
public lands, and the power of Congress to make all needful rules and 
regulations for the sale and disposition thereof, conferred no power to 
grant to the plaintiffs the land in controversy in this case.” 


Mr. Justice Catron dissented on the theory that the doctrine of equal 
sovereignty did not carry with it ownership of submerged lands. 


As suggested, the two cases above discussed have, for the most part, es- 
tablished the law governing tideland ownership. There afe a great number 
of other cases in point.*° They all adhere to the same general line of reasoning 
as found in the majority opinions in the two cases. They establish without 
reasonable doubt that insofar as the Supreme Court of the United States is 
concerned, title and ownership of land below tidewater, both the jus privatum 
and jus publicum, is in the individual states and not in the Federal Government. 
Whether this rule rests more in expediency than in logic, it would now seem 
too firmly established to question. 


There is a line of decisions involving the police power of the state, that 
are also authority for the proposition of state proprietary ownership.  IIlustra- 
tive of these cases are Smith v. Maryland®™ and McCready v. Virginia.** 


50Typical of the whole are the following cases: Borax Consolidated v. City of Los 
Angeles, 296 U. S. 10, 80 L. Ed. 9 (1935) ; Shively v. Bowlby, 152 U. S. 1, 38 L. Ed. 331 
(1893) ; Goodtitle ex dem. Pollard’s Heirs v. Kibbe, 9 How. 471, 13 L. Ed. 220 (1850); 
Mobile Transportation Co. v. Mobile, 187 U. S. 479, 47 L. Ed. 266 (1902); Den v. The 
Jersey Co., 15 How. 426, 14 L. Ed. 757 (1853) ; McGilvra v. Ross, 215 U. S. 70, 54 L. Ed. 
95 (1909); New Jersey v. Delaware, 291 U. S. 361, 78 L. Ed. 847 (1933). 

The following cases involve California tidelands: Mumford v. Wardweil, 73 U. S. 
423, 18 L. Ed. 756 (1867); Weber v. State Harbor Commissioner, 85 U. S. 57, 21 L. Ed. 
798 (1873); Packer v. Bird, 137 U. S. 661, 34 L. Ed. 819 (1890); Donnelly v. United 
States, 228 U. S. 243, 57 L. Ed. 820 (1912); Kmight v. United Land Association, 
142 U. S. 161, 35 L. Ed. 974 (1891); United States v. Mission Rock Co., 189 
U. S. 391, 47 L. Ed. 865 (1902); Borax Consolidated v. City of Los Angeles, 
296 U. S. 10, 80 L. Ed. 9 (1935); see also Spalding v. Umited States, 17 Fed. Supp. 957 
(D. C. S. D. Calif. 1937), affirmed 97 Fed. (2d) 697 (C. C. A. 9th-1938), certiorari denied 
83 L. Ed. (adv.) 90; Helvering v. Bankline Oil Co., 303 U. S. 362, 82 L. Ed. 897 (1937). 


The following cases are authority, but deal with land below navigable rivers or lakes: 
Brewer-Elliott Oil & Gas Co. v. United States, 260 U. S. 77, 67 L. Ed. 140 (1922); 
Massachusetts v. New York, 271 U. S. 65, 70 L. Ed. 838 (1925); St. Clair Co. v. Lovings- 
ton, 90 U. S. 46, 23 L. Ed. 59 (1874); Barney v. Keokuk, 94 U. S. 324, 24 L. Ed. 224 
(1876) ; United States v. Utah, 283 U. S. 64, 75 L. Ed. 844 (1930); Appleby v. New York, 
271 U. S. 364, 70 L. Ed. 992 (1925); Morris v. United States, 174 U. S. 196, 43 L. Ed. 946 
(1898) ; United States v. Holt State Bank, 270 U. S. 49, 70 L. Ed. 465 (1925); St. Anthony 
Falls Water Power Co. v. Board of Water Commissioners, 168 U. S. 349, 42 L. Ed. 497 
(1897) ; Mayor etc. of Hoboken v. Pa. R. R. Co., 124 U. S. 656, 31 L. Ed. 543 (1887); 
The Illinois Central Railroad Co. v. Illinois, 146 U. S. 387, 35 L. Ed. 1018 (1892); Scott 
v. Lattig, 227 U. S. 229, 57 L. Ed. 490 (1912). 

5159 U. S. 71, 15 L. Ed. 269 (1855). 
5204 U. S. 391, 24 L. Ed. 248 (1876). 
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The Smith case presented the right of the State of Maryland to prohibit 
dredging for oysters in Chesapeake Bay. Defendant, who violated the statute 
in question, was a citizen of Pennsylvania and his vessel was licensed and 
enrolled by the United States. As to the ownership of the soil in which the 
oyster beds existed, the court said: 

‘Whatever soil below low water mark is the subject of exclusive 
property and ownership, belongs to the state on whose maritime border, 


953 


and within whose territory, it lies, 
It was held that Maryland had the absolute right to prohibit dredging. 


McCready v. Virginia, supra, holds that Virginia could prohibit citizens 
of another state from planting oysters in Ware River, a tidal river, and could 
restrict that privilege solely to citizens of Virginia. The court said: 


“The principle has long been settled in this court, that each State 
owns the beds of all tidewaters within its jurisdiction, . . .”*™ 


Thus, the record of the United States decisions establishes a universal 
recognition of state ownership of the land underlying the maritime belt.*® 


GENERAL COMMENTS ON THE FEDERAL CASES 


Quite properly it can be said that in many of the cases before the Supreme 
Court, the court was not concerned in drawing distinctions involving the type 
of ownership. The cases for a large part do not mention jus privatum or 
jus publicum. However, this of itself would seem significant, for if it were 
the established rule in the United States that the two ownerships were separate 
and were governed by different principles, it would seem that at least in a few 
of the cases the court would have tempered its remarks with cautionary words 
on the point. It is also to be noted that in such cases as Shively v. Bowlby,** 
where the dual ownership is mentioned, the courts treat them as subject to the 
same incidence. And it is the specific holding in Martin v. The Lessee of 
Waddeil,*®* that the two ownerships are considered as one. Obviously, many 
of the cases are pure dictum. However, they have in their dictum so many 
times stated the rule, and the rule now has such a general recognition, that it 
would seem a rule of property, and that it is now too late to attempt to shrug 
off the authorities of the decision by the simple device of the epithet “dictum.” 


A more serious question is an ingenious argument that the decisions in 
almost every instance involve an area within a bay.®® Hence factually it may be 
said that these cases have no authority in a situation involving the submerged 


5359 U. S. 71, 15 L. Ed. 269, 271 (1855). 

5494 U. S. 391, 24 L. Ed. 248 (1876). 

55See for the same expression of principle, Manchester v. Massachusetts, 139 U. S. 
240, 35 L. Ed. 159 (1890). See also The Abby Dodge v. United States, 223 U. S. 166, 56 
L. Ed. 390 (1911). 

56Two recent taxation cases are of particular significance. They are Spalding v. 
United States, 17 Fed. Supp. 957 (D. C._S. D. Calif.-1937) affirmed 97 F, (2d) 697 (C. 
C. A. 9th-1938), certiorari denied 83 L. Ed. (Adv. sheet) 90; and Helvering v. Bankline 
Oil Co., 303 U. S. 362, 82 L. Ed. 897 (1937). These cases involve the right of the Federal 
Government to tax lessees of state-owned oil lands, which oil lands were tidelands, and the 
State’s ownership was predicated on the theory of state sovereignty. Factually, therefore, 
these cases dealt with the contents of the minerals below maritime waters. No issue was 
raised, however, that the Federal Government owned these tidelands. 
57152 U. S. 1, 38 L. Ed. 331 (1893). 
5816 Peters 367, 10 L. Ed. 997 (1842). 
59See note 22, supra. 
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lands along the open coast. In short, it may be urged that the cases to date 
are in the nature of suits involving inland waters and as such are no authority 
for the open sea. 


If we assume this premise, for the argument only, it is submitted that the 7 
only difference is factual and has no legal significance. The cases are decided © 
on the basis of the ownership of the sovereign. This ownership arises in the | 
same sense and to the same degree within a bay as along the open coast. | 
True, as to the bay the additional doctrine of contiguous head lands exists. 7 
But the only effect this doctrine has is to grant in certain instances, a greater 
maritime sovereignty than would otherwise be recognized by the law of nations, ~ 
The contiguous headlands doctrine only operates to measure the area limits 
of the sovereignty; it does not change the nature of the ownership of the 
sovereign. 


CONCLUSION 


In the foregoing discussion, the attempt has been made to suggest the 
international and historical background of the question of, ownership of the 
land below the maritime belt and the present status of judicial decision on the © 
question in our courts Our federal cases have shown with a consistent unanimity of © 
reasoning that in so far as there is a controversy as to ownership between the 7 
United States and the individual states, the individual state is the owner of 
its tidelands, both as to the jus publicum and the jus privatum. 


Not all of the arguments of the proponents of the resolution have been | 
presented here. Some of the theories advanced have no bearing whatever on © 
the question of tideland ownership. They are schemes whereby the Federal | 
Government can, bluntly speaking, appropriate the tidelands from the indi- | 
vidual states. For example, it has been seriously suggested that if Congress 7 
should pass the Nye or some similar resolution, the resolution would represent 
a legislative determination of the question, and under the theory of division of — 
powers between the three departments, that finding would be binding upon the 7 
courts.®° It is also suggested that under the war power the oil in the tidelands, 
being an essential requirement for the operation of the army and navy, could 
be appropriated by the Federal Government. Further argument has been | 
made that under international law, the individual states of our union are not 
nations and hence have no sovereignty in the sense that sovereignty is under- 
stood in international law, and as a consequence can assert no claim to @ 
maritime border, and therefore the maritime belt is of the nation, the United ~ 
States, and the United States alone is the only sovereign that can assert any 7 
title to the maritime belt. 


Other than comments found in the footnotes, no attempt will be made to | 
consider these theories here. It is believed that they detract from the real 7 
question, the ownership of the maritime belt, which question it is believed has © 
been answered in so far as the courts of the United States are concerned. 


60See article in The Petroleum World for November, 1937, which article publishes a 
series of questions and answers thereto by the Acting Secretary of the Navy, Mr. Charles” 
Edison. Mr. Edison predicated a portion of his remarks from a Navy Department Opinion” 
on Submerged Lands. (The article is also reported in the record of the hearing before” 
the House Judiciary Committee, pp. 29-31.) 
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